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Background 

According to Section 122 of the Finnish Income 
Tax Act, carry forward tax losses are lost if more 
than 50% of the shares in the company that has 
losses have changed ownership. However, the tax 
authorities may in special circumstances, when it 
is vital for continuing the business activities, 
grant permission based on an application to 
retain tax losses regardless of the ownership 
change. Finland had not notified the Commission 
of the loss carry forward regime which was 
already in force when Finland became a member 
of the EU.  

In its decision given on 18 July 2013 (P Oy, C-
6/12), the CJEU concluded that the Finnish tax 
regime could be regarded as selective within the 
meaning of article 107(1) TFEU in case it was 
considered that the "normal" reference system 
consists of the rule according to which carry 
forward tax losses are lost in a change of 
ownership situation and the rule on granting 
special permission to utilize the losses, despite 
the change of ownership, constitute an exception. 
However, the CJEU concluded that it does not 
have sufficient information on the Finnish tax 
regime at its disposal. The CJEU left, in principle, 
all important issues (selectivity, justification and 
existing/new aid) open and to be clarified by 
Finnish Supreme Administrative Court (SAC). 

Decision of the SAC  

On 21 October 2013, the SAC gave its decision 
(KHO 2013:167) where it evaluated the matter 
both from the point of view of state aid and from 
the point of view of applying the relevant 
provision (Section 122) in the taxation of the 
taxpayer, P Oy.  

As regards the state aid issue, the SAC began by 
repeating the judgment of the CJEU where it was 
held that the Finnish regime should be classified 
as ‘existing aid’ (if it constitutes aid at all). 
Furthermore, it was noted by the SAC that when 
carrying out this classification, the potential 
“amendments of the detailed arrangements for 
the implementation of the regime” (as discussed 
by the CJEU) should be taken into account. 
According to the SAC, in the context of potential 
state aid, such amendments can take place either 
through (i) legislation, (ii) interpretation 

guidelines or (iii) case law and tax practice.  

As regards point (i), the SAC noted that no 
amendments have taken place that would have 
amended the detailed arrangements of Section 122 
in the way that was discussed by the Court. Here 
the SAC specifically refers to paragraphs 46 and 47 
of the CJEU decision, where it is stated that any 
amendments extending the scope of the regime 
can lead to a classification as new aid. As regards 
point (ii), according to the SAC, the guidelines 
have first and foremost been a way to unify the 
nationwide implementation practice and the 
guidelines have not extended the scope of the 
regime. Finally, as regards point (iii), the SAC 
concluded that the case law and tax practice 
regarding tax loss carry forwards has not changed 
in a manner that would indicate the extension of 
the scope of the regime or that the selectivity had 
increased during the time Finland has been a 
member of the EU.  

In the light of the above, the SAC held that the 
state aid provisions in EU law do not prevent, in 
the case at hand, the granting of a permission to 
retain the losses despite a change in ownership. 
The SAC held that this is the case regardless of 
whether the Finnish regime were to be as such 
considered as state aid within the meaning of 
article 107(1) TFEU. Therefore, there is no need to 
evaluate whether the regime fulfills the criteria for 
state aid.  

Finally, the SAC held that the taxpayer had 
presented that there are special circumstances 
within the meaning of Section 122 to carry forward 
the tax losses despite a change in ownership.  

Conclusions 

The SAC basically established that it does not have 
competence to investigate the issues relating to 
selectivity and justification.  

As the Finnish regime should in the view of the 
SAC be regarded as existing aid, it is now up to the 
Commission to take action. In case the 
Commission would initiate a process, it could 
request Finland to change legislation regarding 
the regime for the future. 

 


