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Implementation of CESR’s guidelines for UCITS notification has resulted in liberalisation and
simplification for marketing of foreign UCITS
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" Committee of European Securities Regulators

In December 2007, a new version of the German Investment Act (hereafter InvG)
came into force. Subsequently, the German financial regulator (hereafter
Bundesanstalt fir Finanzdienstleistungsaufsicht — “BaFin”) issued amended
instructions for notification of public distribution of UCITS in Germany. Combined,
the InvG and the BaFin’s instructions represent a significant simplification

in line with “CESR’s guidelines to simplify the notification procedure of UCITS”
(hereafter guidelines).’

Making notification easier

At first, all notification letters to the BaFin seeking authorisation to market the units
of foreign UCITS must comply with a standard template, contained in Annex Il of
the guidelines. The notification letter can now be filed in German or English. The
sales documents to be filed together with the notification letter no longer have to
bear the original approval by the home State authority. Instead, a self-certification
from the UCITS fund is acceptable, stating that these documents are the latest
ones which have been approved by, or filed with, the home State authority
(recommended in guideline 7). It is now sufficient to file the UCITS certificate with
an English translation (stipulated in guidelines 8 and 11).

Particular mention should be given to the amendment allowing the BaFin to reduce
the two-month approval period where the review of all documents has been
completed and there are no specific reasons why distribution should not begin.
Guidelines 5 and 10 say that the two-month period should be shortened whenever
possible, especially for new sub-funds of an already registered UCITS, as the host
authority will already be familiar with the marketing material and arrangements.



Furthermore, the expiry of the two-
month period can now be suspended
in circumstances that might prohibit
distribution of units in public, but where
there is a realistic prospect that the
applicant will fulfil all requirements for
notification as set out in the InvG
(recommended in guideline 5).
Therefore, a UCITS now has the
chance to fulfil all requirements
subsequently, without the risk of
prohibition of

public marketing.

A significant change in the marketing
provisions of the InvG is that if a UCITS
intends to distribute only some of the
sub-funds of an umbrella UCITS in
Germany, notification is only required
for the relevant sub-funds
(recommended in guideline 9).
Consequently, sub-funds not intended
for distribution can now be de-
registered. This removes the cost of
registration and annual fees, as well as
the time spent preparing publications
and reporting.

Further proposals

Additionally, the InvG now prepares
the way for electronic filing of
documents as proposed in guideline 1.
So far, the BaFin has not adopted

this and still requires physical filing.
Yet electronic filing would reduce costs
and speed up filings.

Guideline 8, inter alia, allows CESR
members to publish further information
regarding required documents and
language on their websites using the
template provided in Annex lll to the
guidelines. Up until now, the BaFin has
published the required information but
has not made use of the template,
which would be clearer.

Taken together, these improvements
represent a big step towards
harmonising the notification procedure
in the Member States. Implementation
of the remaining guidelines is desirable,
especially the proposal for electronic
document filing. Whether and when this
will take place remains to be seen.
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