Wood Buffalo Housing & Development Corp. v. Flett, 2014 ABQB 537, 2014...
2014 ABQB 537, 2014 CarswellAlta 1532, [2014] A.W.L.D. 4461, [2014] AW.L.D. 4535...

2014 ABQB 537
Alberta Court of Queen's Bench

Wood Buffalo Housing & Development Corp. v. Flett

2014 CarswellAlta 1532, 2014 ABQB 537, [2014] A.W.L.D. 4461, [2014]
AW.L.D. 4535, 245 A.C.W.S. (3d) 686, 58 C.P.C. (7th) 330, 596 A.R. 180

Wood Buffalo Housing & Development Corporation, Plaintiff and Joy Flett, Liam
Construction Inc., Liam De Silva, William De Silva, Jacobsen Hage Engineering,
Sven E. Hage, S.E. Hage Engineering Ltd., E.B. Jacobsen Engineering Ltd.,
Erik Bech Jacobsen, Frontline Engineering Concepts Corporation, Frontier
Engineering Concepts Corporation, F & Y Engineering Concepts Ltd., The Estate
of James S. Anderson, GMH Architects, David Hamilton Architect Ltd., David
Hamilton, TWS Electrical Consultants, TWS Engineering Ltd., Terrance W.
Smith, Alberta Permit Pro Inc., Daniel S.W. Kuhn, John Doe No. 1, John Doe
No. 2, John Doe No. 3, John Doe No. 4, John Doe No. 5, John Doe No. 6, and
ABC Corporation, Defendants and Joy Flett, Liam Construction Inc., Liam
De Silva, William De Silva, Jacobsen Hage Engineering, Sven E. Hage, S.E.
Hage Engineering Ltd., E.B. Jacobsen Engineering Ltd., Erik Bech Jacobsen,
Frontline Engineering Concepts Corporation, Frontier Engineering Concepts
Corporation, F & Y Engineering Concepts Ltd., The Estate of James S. Anderson,
GMH Architects, David Hamilton Architect Ltd., David Hamilton, TWS Electrical
Consultants, TWS Engineering Ltd., Terrance W. Smith, Third Party Defendants

J.H. Goss J.

Heard: June 10, 2014
Judgment: September 3, 2014
Docket: Fort McMurray 0913-11942

Counsel: J.W. Rose, Q.C., J. Fraese, for Liam Construction Ltd, Liam De Silva and Willaim De Silva
D.J. McGarvey, Q.C., for GMH Architects, David Hamilton Architect Ltd. and David Hamilton
G.A. Holan, for Wood Buffalo Housing & Development Corporation

Subject: Civil Practice and Procedure; Public; Torts
Related Abridgment Classifications
Civil practice and procedure
VII Limitation of actions

VII.1 Principles

VII.1.a Statutory limitation periods
VII.1.a.vi Miscellaneous

Statutes
IIT Retroactive and retrospective operation

I11.6 Miscellaneous
Headnote
Civil practice and procedure --- Limitation of actions — Principles — Statutory limitation periods — General principles
Invalidity of waiver — Property owner hired builder to design and construct apartment building — Contract provided
that any claims for negligence or breach of contract against anyone involved in design or construction of building would
be waived with certain exceptions — Relevant exception here was having given written notice of claim within two years
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of date of substantial performance of work, which was June 13, 2002 — Fire occurred on April 17, 2007 — Owner first
learned of significant deficiencies in design and construction on November 2, 2007 — Owner commenced action against
builder and others on April 15, 2009 for damages for negligence — Builder brought application for summary judgement
dismissing action on basis of contractual waiver — Application dismissed — Contractual waiver purported to shorten
two-year limitation period in s. 3 of Limitations Act and so was invalid pursuant to s. 7(2) of Act — Sole question in
applying s. 7(2) of Act was whether Act would allow owner to sue past date specified in waiver — Waiver in this case
required notice of claim to be given by June 13, 2004 and action to be commenced within further two years in accordance
with s. 3 of Act — Section 3 of Act would have otherwise allowed owner to commence action within two years of learning
basis for claim on November 2, 2007 — Since waiver reduced limitation period, it was invalid pursuant to s. 7(2) of Act
— Fact that s. 7(2) of Act came into force on April 1, 2006 did not preclude its application to existing contracts.
Statutes --- Retroactive and retrospective operation — Miscellaneous
Property owner hired builder to design and construct apartment building — Contract provided that any claims for
negligence or breach of contract against anyone involved in design or construction of building would be waived with
certain exceptions — Relevant exception here was having given written notice of claim within two years of date of
substantial performance of work, which was June 13, 2002 — Fire occurred on April 17, 2007 — Owner first learned of
significant deficiencies in design and construction on November 2, 2007 — Owner commenced action against builder and
others on April 15, 2009 for damages for negligence — Builder brought application for summary judgement dismissing
action on basis of contractual waiver — Application dismissed — Contractual waiver purported to shorten two-year
limitation period in s. 3 of Limitations Act and so was invalid pursuant to s. 7(2) of Act — Fact that s. 7(2) of Act came
into force on April 1, 2006 did not preclude its application to existing contracts — Act was intended to have retrospective
or retroactive effect — Explicit provision dealing with retroactivity of s. 7(2) of Act was not required — Statute of
immediate effect can modify future effects of pre-existing fact without affecting prior legal situation of that fact — Section
7(2) of Act, like rest of Act, was remedial and should apply to all proceedings commenced after it came into force — It
was open to legislature to expressly indicate s. 7(2) of Act was not intended to apply retrospectively or retroactively.
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APPLICATION by defendant builder for summary judgment to dismiss action.
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J.H. Goss J.:
I Introduction

1 On April 17, 2007, a fire occurred at Edgewater Court in Fort McMurray, Alberta causing extensive damage to
a multi-residential building. Wood Buffalo Housing & Development Corporation (WBH) alleges that the fire resulted
in the whole or in part from the defendants' negligence and breaches of the duty of care in the design and construction
of Edgewater Court.

2 The defendants apply for summary judgment on the basis that WBH's claim is barred by a contractual waiver, and
pursuant to the Limitations Act, RSA 2000, ¢ L-12. The defendants, TWS Engineering Ltd., TWS Electrical Consultants
and Terrance W. Smith, did not take part in the application. Their counsel, Mr. R. Wachowich, communicated through
counsel present at the hearing of this application that those parties withdrew their application, but reserved the right
to bring it in the future.

II Facts

3 On November 14, 2001, the Regional Municipality of Wood Buffalo entered into an Agreement Between Owner
and Design-Builder (the Contract) with the defendant Liam Construction Ltd (Liam) for the construction of a multi-
unit apartment building in Fort McMurray known as Edgewater Court. Four days later, the Contract was assigned to
the plaintiff, Wood Buffalo Housing & Development Corporation (WBH) as the Owner of the project.

4  Liam is described in the Contract as the Design-Builder. Pursuant to the terms of the Contract, Liam was to perform
design services and carry out construction of the housing project. Liam was also required to retain a Consultant to
provide certain design services as defined in the Contract and to coordinate the design services of all other consultants
employed by Liam on the project. The defendant GMH Architects (GMH) was retained as the Consultant and its
professional services were carried out by David Hamilton through David Hamilton Architects Ltd (collectively referred
to as the Hamilton Defendants).

5  General Clause (GC) 12.2 of the Contract provides in part:
GC 12.2.1 Waiver of Claims by Owner

As of the date of the final certificate for payment, the Owner expressly waives and releases the Design-Builder, the
Consultant, all other consultants, all Subcontractors, all Suppliers, and their agents and employees from all claims
against them including without limitation those that might arise from the negligence or breach of contract by the
Design-Builder, the Consultant, all other consultants, all Subcontractors, and their agents and employees except one
or more of the following:

.1 those made in writing prior to the date of the final certificate for payment and still unsettled;
.2 those arising from the provisions of GC 12.1 - INDEMNIFICATION or GC 12.3 - WARRANTY;

.3 those arising from the provisions of paragraph 9.3.5 of GC 9.3 - TOXIC AND HAZARDOUS
SUBSTANCES AND MATERIALS...

In the Common Law provinces, GC 12.2.1.4 shall read as follows:

.4 those made in writing within a period of 2 years from the date of Substantial Performance of the Work or
within such shorter period of time as may be prescribed by any limitation statute of the province or territory of
the Place of the Work and arising from any liability of the Design- Builder for damages resulting from the Design-
Builder's performance of the Contract with respect to substantial defects or deficiencies in the Work for which
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the Design-Builder is proven responsible. As used herein, "substantial defects and deficiencies" means those
defects or deficiencies in the Construction which affect the Work to such an extent or in such a manner that a
significant part or the whole of theConstruction is unfit for the purpose specified in the Contract Documents.

[Emphasis in original]

6 Under GC 2.1.1 of the Contract, the Consultant was responsible for determining the date of Substantial Performance
of the Work and for the issuance of the Final Certificate for Payment.

7 Following inspection on June 12, 2002, the Consultant GMH, through David Hamilton, determined that the Building
was substantially complete and issued a Certificate of Substantial Completion on June 13, 2002. A Final Certificate of
Payment was issued on July 2, 2002.

8  No claim in writing was made by WBH against Liam or the Hamilton Defendants prior to the date of the Final
Certificate of Payment, nor was any claim in writing made by WBH within a period of 2 years from the date of Substantial
Performance of the Work.

9  After the fire on April 17, 2007, WBH's insurers retained an adjuster to assess the damage to the building and to
determine whether or not the building could be reconstructed. As a result, WBH first became aware on November 2,
2007 of alleged significant deficiencies in the design and construction of the building which caused the fire to spread more
quickly, thereby resulting in considerably more damage to the building than would have otherwise been the case. WBH
was advised that the deficiencies had to be remedied before any reconstruction of the building could occur. WBH had
no knowledge of these alleged deficiencies before November 2, 2007.

10 On April 15, 2009, WBH filed a Statement of Claim outlining alleged deficiencies in the design and construction
of the building.

III Parties' Positions
A Defendants

11 The defendants submit that there are no genuine issues to be tried and WBH's claim is doomed to fail. WBH's claim
is contractually barred pursuant to the Waiver of Claims (Waiver). The first notice of a claim was the Statement of Claim
filed on April 15, 2009. No other claim in writing was submitted prior to the date of the Final Certificate of Payment or
by July 2, 2004, being 2 years from the date of Substantial Performance of the Work, as required by GC 12.2. As WBH
has failed to bring itself within any of the enumerated exceptions outlined in GC 12.2.1, the Waiver bars the claim.

12 The defendants maintain that GC 12.2 is an allocation of risk as between the Owner and the Design-Builder, the
Consultant, all other consultants, all Subcontractors, all Suppliers, and their agents and employees. The parties were
sophisticated and there was no inequality in bargaining power. The Owner was a municipality in the Province of Alberta.
The Waiver of Claims provision appears in a standard form construction industry contract. The parties were free to
negotiate the terms of the Contract, including the Waiver, and to allocate risk and arrange their affairs in any way that
they saw fit. The provisions of GC 12.2.1 are clear, unambiguous, and readily understandable. The Contract reflects the
common intent of the parties to limit the risk of liability for tort and breach of contract as between themselves and to
grant a release of liability to the other party as of a certain date in time.

13 The defendants also argue that the Waiver does not import discoverability as a component of the wording, nor
should such terms be read into the clause. The time period contained in GC 12.2.1 is fixed from an event which occurs
without regard to any party's knowledge, namely 2 years from the date of Substantial Performance of the Work.

14 The defendants also argue that WBH is barred pursuant to the Limitations Act for failing to file this action within
the limitation period prescribed by the Limitations Act.

