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European Court of Justice decides the Belgian excess
profits regime constitutes an aid scheme and refers the

case back to the General Court

The decision relates to the appeal lodged by the European Commission (“Commission”) against the decision of the
General Court of the European Union (“General Court”) of 14 February 2019 (cases 7-131/16 and T — 263/16) in which
the General Court set aside the final State aid decision of the Commission of 11 January 2016 finding that the
Commission had erroneously classified the Belgian excess profit ruling system as ‘an aid scheme’ (click here to have
access to our previous newsalert).

The current dispute between the Belgian government, the impacted Belgian companies and the Commission has been
ongoing for many years. The case relates to a provision under Belgian tax law that exempted certain income, which is
considered as excess profits, i.e. profits that are - on an arm’s length basis - not considered to relate to the Belgian
activities. The Belgian ruling office used to apply this provision on a case-by-case basis and deliver individual rulings
confirming its correct application to the case at hand if and where appropriate (the “excess profit rulings”).

In its final decision, the Commission took the view that these rulings constitute unlawful State aid as the excess profit
provision provided advantages that are selective (i.e. not available to all comparable companies). Furthermore, the
Commission considered that the rulings should not be assessed on a case-by-case basis to demonstrate in each case
the existence of an individual aid but rather the consistent administrative practice by the Belgian tax authorities should
be considered an aid scheme.

The General Court annulled the Commission’s decision, finding that the Commission made methodological errors by
considering that the excess profit rulings are an aid scheme. In other words, according to the General Court, the
Commission should have reviewed the specifics of each ruling to determine on a case-by-case basis the existence of
an individual aid.

On 16 September 2021, the ECJ annulled the judgement of the General Court and, by doing so, upheld the final
decision of the Commission regarding the qualification of the Belgian excess profit provision and consistent ruling
practiceas as an aid scheme.

Takeaway

This decision represents the start of another stage in a legal procedural journey. The ECJ looked into the
methodological aspects of the General Court’s judgement concerning the question of whether there was an aid scheme
or individual aid. Having concluded that the arrangements were properaly regarded as an aid scheme, the ECJ has
referred the case back to the General Court to address the substantive matters in the case such as the existence of a
selective advantage and the identification of the beneficiaries of the alleged aid. The final decision as to whether the
Belgian excess profit rulings actually constitute unlawful State aid may still take a number of years.
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=210761&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=11982933
https://ec.europa.eu/competition/state_aid/cases/256735/256735_1748545_185_2.pdf
https://www.pwc.com/gx/en/tax/newsletters/eu-direct-tax-newsalerts/eudtg/pwc-eudtg-newsalert-15-february-2019.pdf
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Or contact any other member of PwC’s State Aid Working Group

EU DIRECT TAX GROUP

The EU Direct Tax Group (EUDTG) is PwC’s pan-European network
of EU law experts. We specialise in all areas of direct tax, including the
fundamental freedoms, EU directives and State aid rules. You will be
only too well aware that EU direct tax law is moving quickly, and it's
difficult to keep up. But it is crucial that taxpayers with an EU or EEA
presence understand the impact as they explore their activities,
opportunities and investment decisions. Find out more on:
www.pwc.com/eudtq

Interested in receiving our free EU tax news? Send an e-mail to
eudtg@nl.pwc.com with “subscription EU Tax News”.

© 2021 PwC. All rights reserved. PwC refers to the PwC network and/or one or more of its member firms, each of which is a separate legal
entity. Please see www.pwc.com/structure for further details. This content is for general information purposes only and should not be used

as a substitute for consultation with professional advisors. PwC helps organisations and individuals create the value they’re looking for.
We’re a network of firms in 157 countries with more than 195,000 people who are committed to delivering quality in assurance, tax and
advisory services. Find out more and tell us what matters to you by visiting us at www.pwc.com

PwC


mailto:Pieter.dere@pwc.com
mailto:jonathan.hare@pwc.com
http://V%C3%A9ronique.de.brabanter@pwc.com
mailto:emmanuel.raingeard@pwcavocats.com
mailto:stefaan.de.baets@pwc.com
mailto:claudio.valz@pwc.com
https://www.pwc.com/gx/en/services/tax/international-tax-services/eu-direct-tax-group/state-aid-group.html
http://www.pwc.com/eudtg

	Let's talk

