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Dutch government proposes amendments to

cases

On Budget Day (17 September 2019), the Dutch
Government published legislative proposals for a
new conditional withholding tax on interest and
royalty payments paid to affiliated parties. It also
proposed several amendments to the Dutch Cor-
porate Income Tax Act (CITA) and the Dividend
Withholding Tax Act (DWTA) per 2020. These
amendments are a response to the so-called
“Danish beneficial ownership cases” decided by
the Court of Justice of the EU (CJEU) on 26 Feb-
ruary 2019 (click here for our EUDTG
newsalert).

Background

The Dutch Government considers that the cur-
rent Dutch anti-abuse provisions, that refer to
the Dutch substance requirements indicating
when there is no abuse and that function as a safe
harbor, are broadly in line with the abovemen-
tioned CJEU judgments. Nevertheless and to ex-
clude any possible incompatibility with EU law,
it wishes to amend the following provisions:

e the anti-abuse provision in the DWTA,

e the substance clause of the Controlled For-
eign Company (CFC) measure in the CITA,
and

e the substantial interest rule in the CITA.

The proposal for new withholding tax on interest
and royalty payments also contains an anti-
abuse provision that is in line with these amend-
ments.

Anti-abuse provisions of the DWTA

Under the proposed provision, even if the recipi-
ent of the dividend fulfils the Dutch substance re-
quirements, the tax inspector can still demon-
strate that there is tax abuse. The tax inspector
will have to demonstrate that a) the interest in
the Dutch company paying the dividends is held
with the main purpose or one of the main pur-
poses to avoid the payment of dividend with-
holding tax and b) there are no sound business
reasons that reflect economic reality. If the tax
inspector can demonstrate that these two tests
are met, the withholding tax exemption is not ap-
plicable. Vice versa, if the recipient of the divi-
dend does not fulfil the substance requirements,
both the payor and the recipient of the dividends
have an opportunity to demonstrate that there is
nevertheless no tax abuse and the withholding
tax exemption is applicable.

——— substance rules following the Danish BO

In both cases, the Dutch tax authorities and the
recipient/payor of the dividend can take guid-
ance from the indicators of abuse included in
the Danish beneficial ownership cases. Under
the explanatory memorandum of the Dutch
proposals, the presence or absence of economic
activities may be based on all facts and circum-
stances. The following indicators are especially
relevant: the management of the company, its
balance sheet, the structure of the costs and ex-
penditure actually incurred, the staff that it
employs and the premises and equipment that
it has. Furthermore, the economic activities
must be relevant in the light of the holding of
shares. The mere holding of shares does not
classify as economic activity, according to the
explanatory memorandum. In short, the same
principles will apply to the substantial interest
rule in the CITA.

Substance clause of the CFC measure

As from 2019, so-called CFC rules have been
included in the CITA in order to implement the
ATAD. In the event of genuine economic activ-
ities CFC rules will, as an exception, not be ap-
plicable (the so-called “substance clause”). The
Dutch Government proposes that the CFC
rules would still apply if the CFC does fulfil the
Dutch substance requirements, but the inspec-
tor can still demonstrate that the main pur-
pose, or one of the main purposes, is to be eli-
gible for the exception. If CFCs do not fulfil the
Dutch substance requirements, taxpayers will
have an opportunity to demonstrate that the
CFC carries out genuine economic activities. If
they succeed in doing so, the CFC rules will not
be applicable after all. In both cases, the Dutch
tax authorities and the taxpayer can rely on the
indicators of abuse included in the Danish ben-
eficial ownership cases.

Takeaway

The amendments seek to soften the safe harbor
character of the Dutch substance requirements
per 1 January 2020. The new anti-abuse provi-
sion of the CFC measure will apply to fiscal
years that start on or after 1 January 2020. The
new conditional withholding tax on interest
and royalty payments paid to affiliated parties
should take effect per 1 January 2021.The pro-
posals need to be adopted by both chambers of
parliament.

© 2019 PwC. All rights reserved. PwC refers to the PwC network and/or one or more of its member firms, each of which is a separate legal entity.
Please see www.pwc.com/structure for further details. This content is for general information purposes only, and should not be used as a substitute for

consultation with professional advisors. PWC helps organisations and individuals create the value they're looking for. We're a network of firms in 157
countries with more than 195,000 people who are committed to delivering quality in assurance, tax and advisory services. Find out more and tell us
what matters to you by visiting us at www.pwc.com


http://www.pwc.com/eudtg
https://www.pwc.com/gx/en/tax/newsletters/eu-direct-tax-newsalerts/eudtg/pwc-eudtg-newsalert-27-feb-2019.pdf
mailto:hein.vermeulen@pwc.com
mailto:mart.van.hulten@pwc.com
mailto:bob.van.der.made@pwc.com
mailto:bob.van.der.made@pwc.com
mailto:vassilis.dafnomilis@pwc.com

