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Unlawful service contracts/irregular work and “caporalato” in the sights of the Authorities

In view of the enormous spread of unlawful service contracts on Italian territory, the issue of the lawfulness of contracts has been at the center of the inspection policies
of the competent bodies in recent years.

2019 Annual report issued by the National

Labour Inspectorate

» atotal of 20.793 workers were involved in the inspections

» atotal of 12.714 workers were involved in the inspections;;

> aconsiderable increase in the number of protected positions (up 91% compared to > offences ascertained against 781 companies, with an irregularity rate of 78% (it was

10.877 in 2018), partly as a result of specific inspection activities aimed at combating

the spread of such cases

» judicial proceeding started against 570 people (+190% compared to 299 in 2018) by arrested
Judicial Authorities, 154 of whom have been arrested

in view of the increase in this phenomenon, a task force
(known as “Orlando” task force) was recently set up with
the task of identifying and combating unlawful contracts,
exploiting institutional synergies and the sharing of databases
between the Ministry of Labor, the Ministry of Economic
Development, the Ministry of Sustainable Mobility, Italian
Employment Bodies and the Revenue Agency, and with the
Ministry of the Interior, the National Anti-Mafia Prosecutor's

Office and the “Carabinieri” Command

VIGILANZA STRAORDINARIA
TASK FORCE ALT CAPORALATO 2021
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2020 - approved the three-years plan to
combat labor unlawful service contracts in
agriculture and “caporalato”, the result of the
collaboration of all the institutions involved at
central, regional and local level against unlawful
service contracts and “caporalato”, together
with the Minister of Labor and Social Policies
and trade associations, and supported by the
International Labor Organization.

around 66% in 2019)

» judicial proceeding started against 478 people by Judicial Authorities, 61 of whom were

2021 - in the Recovery Plan sent to Brussels 9

by the “Draghi government”, there is also space
for the issue of unlawful work (the plan was
also envisaged to respond to the
recommendations of the European
Commission, which has asked for a greater
effort in the fight against unlawful employment).
The plan, according to the objectives set by the
executive, should be adopted by the end of
2022 and become fully operational at the
beginning of 2024. A first target is set in the
number of inspections, which is expected to
increase by 20% by the end of 2024
compared to the average of the three-years
period 2019-21.
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The most affected industries®

*percentage of employees involved in relation to the total number of workers protected every single year (data collected on the basis of the reports issued by the

National Labor Inspectorate)

M ffected transport and rental, travel agencies, _ manufacturing _ accommodation and food
indusities H st(frage business support constructions activities other services service activities
services 7
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Our proposal (1/3)

Service contract’s compliance goal, both under the client and the contractor side

In addition to the joint liability that binds clients and contractors, unlawful service contracts, when found to exist by the labor court or by the authority or by the competent body, may also entail a
series of consequences - more or less severe - for both the client and the contractor. Based on the risks listed below, the following slide shows our proposal for a combined service (HR, Public &
Forensic) aimed at identifying possible situations of non-compliance (and taking action to limit the related risks).

First of all, joint liability between client and The treatments for which the joint liability regime applies: salaries and social security payments of workers employed in the contract;
contractor is prescribed by Article 29 (2) of portions of severance pay accrued by workers employed in the contract, limited to the period of performance of the contract; insurance and
Legislative Decree no. 276/03. premiums (again, only those accrued during the period of performance of the contract); sums due by way of interest on social security debts CONTRACTOR
With the recent Decree-Law no. 124/19, converted In the event of the client's failure to comply with the obligation to request from the contractor the proxies for payment and/or in the event of
into Law no. 157/19, the legislator introduced, with failure to suspend the payment of the remuneration, the penalty to be borne by the client shall be equal to the penalty imposed on the
the aim of combating tax evasion, a system of tax contractor for the breach of the obligations of correct determination of the withholdings and correct execution thereof, as well as timely and
co-responsibility between client and contractor. ~ Payment, without the possibility of compensation. CONTRACTOR
Civil and administrative risks/sanctions > Risk of requesting in court an employment relationship directly with the principal and
> fine equal to € 60 for each worker employed and for each day of employment, between a minimum of €5,000 and a maximum of
€50,000 (unlawful service contract) CQNTRACTOR _
(only with regard to the fine)
Criminal risks/sanctions > fine equal to € 20 for each worker involved and for each day of service (fraudulent service contract - Article 38-bis, Legislative Decree and
no. 81/15)
> imprisonment from one to six years and fine from €500 to €1,000 for each worker involved: penalties increased if certain conditions CONTRACTOR

are met (Article 603-bis of the Criminal Code — “caporalato”)

penalties and interest on the differences in wages and contributions assessed:;

differences in the INAIL premium rates applied

pecuniary administrative sanction from €150 to €1,500 for failure to establish and maintain the L.U.L;

pecuniary administrative sanction from €250 to €1,500 for each worker concerned for failure to communicate the establishment of a
subordinate employment relationship

Additional risks/sanctions (compared to the
civil offence)
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Our proposal (2/3)

Service contract’s compliance goal, both under the client and the contractor side

The public service contracts referred to in Legislative Decree 50/2016 have significant labor law profiles which, if not correctly framed, may prevent consequences - more or less serious - for the client
and/or the contractor. Therefore, starting from the following aspects, which lead to specific "Alerts", it will be possible to identify possible situations of hon-compliance (and, therefore, intervene to limit

the related risks).

Compliance with the declarations required Causes of exclusion of the financial operator from the public procurement procedure:
by Article 80, Legislative Decree 50/2016
» Serious violations, duly ascertained, with respect to obligations relating to the payment of social security contributions, including those preventing the issue of the
single document of regularity of contribution (DURC) or of the certificates issued by the social security agencies of reference that are not members of the one-stop
social security system (see paragraph 4);
» the presence of serious infringements duly ascertained of the rules on health and safety at work, as well as of the obligations on social and labor matters established
by the European and national legislation, by collective agreements in the performance of contracts (cf. paragraph 5, letter a, and Article 30, paragraph 3)
» serious failures to comply with obligations towards one or more subcontractors, recognized or established by a judgment which has the force of res judicata
(paragraph 5 (c-quater))
» false declarations or false documentation in tender procedures and in the awarding of subcontracts, where related to labor law (subparagraph 5, letter f-ter);
» lack of certification pursuant to Article 17 of Law No. 68 of 12 March 1999, or lack of self-certification of the existence of the same requirement (see section 5, letter i).

Contractual and social security obligations = The successful tenderer shall be jointly and severally liable with the subcontractor in respect of pay and contribution obligations, pursuant to Article 29, Legislative Decree
and failure to pay contributions No. 276 of 10 September 2003, on "Implementation of the delegations on employment and the labour market, referred to in Law No. 30 of 14 February 2003" (cf., Article
105, paragraph 8, Legislative Decree 50/2016).
In the event of delays in the payment of the salaries due to the employees of the contractor or subcontractor, as well as in the event of non-compliance with social security
contributions as shown by the DURC, the contracting authority shall withhold from the payment certificate the amount corresponding to the non-compliance for
subsequent direct payment to social security and insurance institutions, including, in the case of works, the building fund (see Article 105, paragraph 10 and Atrticle 30,
paragraph 5, Legislative Decree 50/2016).

Sub-procedure for verifying the anomaly of The contracting authority shall exclude the tender if the evidence provided does not sufficiently justify the low level of prices or costs proposed or if it has established,

the offer that the tender is abnormally low because the personnel costs are below the minimum wage rates (see Article 97, paragraph 5, Legislative Decree 50/2016).
Social clause and gender equality Provision in contract notices and invitations of specific social clauses aimed at promoting the employment stability of the staff employed (see Article 50, Legislative
Decree 50/2016).

Obligations for financial operators to submit a report on the situation of employees or a gender report on the basis of male and female staff (see Article 47, Decree-Law
No. 77 of 31 May 2021, converted with amendments by Law No. 108 of 29 July 2021, "Semplificazioni bis").
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Our proposal (3/3)

Service contract’s compliance goal, both under the client and the contractor side

In order to avoid these consequences for both the client and the contractor, PwC can offer an HR, Forensic & Legal assessment service to ensure the compliance of contracts under investigation,
both for the protection of clients and contractors.

Checking the correct management of existing contracts, from a purely labor and legal point of view, in order to avoid potential
risks and/or proposing corrective measures (e.g. concerning the non-genuineness of the contract and related civil/criminal risks)

Monitoring of . L . . . : I
Possible monitoring of the risk associated with incorrect social security, insurance and payroll treatment of the contracted
contractors / workforce (given the joint and several liability between client and contractor).

clients

Reviewing active contracts and services to identify their nature and possible impact of regulations (e.g. tax co-responsibility),
including specific analyses of tariffs and counterparts

S — [— = = = = = = = = g

v Factual analysis (i.e. on the workplace) on the correct l v Verification of the formal regularity I v Verification of the fairness of tariffs I

management of the contracts (aimed at excluding | and general compliance of the | l (i.e. that the tariff paid by the client

hypotheses of unlawful contracts) documentation to be submitted or | is able to cover the costs of |
v Risk analysis in terms of joint liability (following the | presented during the tender; ! managing the contract)

identification of any unfair social security, insurance and pay | v Support in conducting the sub- | I Reputational Due Diligence l

treatment of the workforce) procedure for checking the anomaly | analysis on contractor |
v Verification of the formal regularity and general compliance | of the offer. |

of the contracts adopted ' J L |
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